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CURRENT TOPICS 


Viscount Sankey 

ViscoUNT SANKEY passed away on 7th February at the 
age of eighty-one, after a career of distinction and public 
service. Called to the Bar by the Middle Temple at the age 
of twenty-six, he enjoyed a busy Welsh practice, particularly 
in Workmen’s Compensation cases. He became a judge of 
the King’s Bench Division in 1914 and a Bencher of his Inn 
in the same year. From 1909 to 1914 he had been Chancellor 
of the Diocese of Llandaff. In 1919 he was appointed 
Chairman of the Coal Industry Commission and, after a 
patient and thorough investigation, he came to the independent 
conclusion that the only way of salvation for the industry 
lay in nationalisation. It was not surprising, therefore, that 
when a Labour Government took office in 1929 he was made 
Lord Chancellor, after having served in 1928-29 as a lord 
justice in the Court of Appeal. He was Lord Chancellor 
until 1935, and was zealous in the increasingly popular 
cause of law reform. He was also active in church, social 
and educational matters. He was a governor of Keble 
College and Pusey House, a life member of the governing body 
and of the representative body of the Church of Wales, and 
a president of the British Institute of Adult Education. 
In 1939 he was chairman of the Building Societies Association 
and he was for several years chairman of the Magistrates 
Association. Viscount Sankey was the first lawyer for over 
a century to rise to the Woolsack without passing through 
the preliminary stage of membership of the House of 
Commons. In politics he had been a Unionist, and his 
elevation to high office by a Labour Government was due 
largely to the fact that he had found, after an impartial 
investigation, in favour of a remedy which had long been 
part of their political creed. From 1931 to 1942, however, 
he was a member of the National Labour Party and in 1942 
he rejoined the Labour Party. 


Mr. Heber L. Hart, K.C. 


THE late Mr. HEBER Hart, K.C., who died at-the age of 80, 
on 4th February, enjoyed a life of varied activity. As a 
text- book writer he scored an unqualified success with his 

“Law of Banking,’ which is still regarded as the classic 
treatise on the subject. Among his academic qualifications 
was the LL.D. of London University. His was one of the many 
cases which prove the error of the popular fallacy of the 
divorce between academic achievement and practice, for 
after his call to the Bar in 1887 he had a large general practice, 
took silk in 1913 and became Treasurer of his Inn in 1937. 
From 1915 to 1936 he was Recorder of Ipswich, and was 
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British member of the Anglo-German, Anglo-Austrian, 
Anglo-Bulgarian and Anglo-Hungarian Mixed Arbitral 
Tribunals established under the Treaties of Peace until the 
end of their work in 1931. Now that law reform is in the air, 
it is right that a grateful record be made of Mr. Heber 
Hart’s great contribution to that cause. In his book “ The 
Way to Justice,” first published in 1941, he drew attention to 
the fact, since recognised in the report of the Rushcliffe 
Committee, that owing to the excessive cost and uncertainty 
of litigation, “it is not by any means only the very poor 
who are debarred from justice.’”’ He was in favour of 
codification, against trial by jury, and in favour of only one 
appeal. He was also in favour of the establishment of 
a Ministry of Justice and of the abolition of capital 
punishment. It was the publication of his experience with the 
Mixed Tribunals in a letter to The Times of 8th November, 
1930, that started the discussions leading to the adoption of 
the New Procedure in the High Court. Mr. Heber Hart 
devoted much of his time to the public service, and he will 
always be remembered as one who fearlessly followed the 
quest for truth, wheresoever it might lead.” 


Law for Reporters 


SoME of the keener reporters employed by the popular 
Press have often been compared to bloodhounds beeause of 
their skill in smelling “ news.’ All sorts of events which 
individuals regard as their private concern are regarded by 
reporters as news—weddings, family meetings, deaths, 
funerals and arrangements concerning the custody of a child 
or the disposal of a trust fund. There is no branch of the law 
concerned directly to protect privacy or to make it per se 
an offence to divulge information which decent people regard 
as personal and private. The law does, however, distinguish, 
in its proceedings, that which should be heard coram publico 
from that which it is desirable to consider behind closed doors. 
Lawyers will appreciate the distinction, and so will the 
average citizen, once it is made plain, as a support to one of 
the decencies of living. It is good that it should be made 
plain, in terms which reporters and news editors may mark 
and heed, and Mr. Justice WyNN Parry deserves public 
gratitude for doing so after an active outburst of journalistic 
inquisitiveness. On 5th February a statement, authorised 
by the judge, was issued to the Press saying that he reminded 
the parties that all proceedings relating to a ward were 
private and that no person connected with the case was 
entitled to divulge anything which passed at any hearing, 
and that to do so would be a contempt of court. Though the 
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authorised publication of an earlier statement had assisted 
the court in tracing its ward, the continuance of the present 
publicity in relation to the ward and those connected with 
the case was, in his view, contrary to the interests of the 
ward and therefore highly undesirable. 


Pre-war and Post-war Statistics 


THE volume of civil judicial statistics that used to be 
published before the era of austerity is no longer available, 
but sufficient details are contained in recently published 
tables of proceedings in all courts during 1946, the first 
complete post-war year, to enable a comparison to be made 
between that year and 1938, the last complete pre-war year. 
Appeals to the Judicial Committee have remained fairly 
constant in number, having been 107 in 1938 and 104 in 1946. 
Similarly, House of Lords appeals, which were 43 in number 
in 1938, were 45 in 1946. The Court of Appeal also displays 
a return to normal, with 574 appeals in 1938 and 568 in 1946. 
Appeals and special cases from inferior courts to the High 
Court have more than doubled their number (263 in 1938 
and 572 in 1946). Proceedings in the Chancery Division, 
however, dropped from 7,659 in 1938 to 4,373 in 1946, in 
the Companies Court from 953 in 1938 to 541 in 1946 and in 
the Bankruptcy Court from 1,063 in 1938 to 226 in 1946. 
Similarly proceedings in the King’s Bench Division suffered 
a decline from 83,262 in 1938 to 39,883 in 1946. Probate 
cases numbered 152 in 1938 and 184 in 1946 and divorce cases 
numbered only 10,354 in 1938 as against 43,392 in 1946. 
Admiralty cases were 290 in 1938 and 295 in 1946. The 
conclusion to be drawn, if indeed a conclusion can ever be 
drawn from statistics, seems to be that the fewer people who 
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are interested in litigation take their interests more seriously, 
for the proportion of appeals to the cases of first instance has 
undoubtedly risen. 


Town Planning : Appointed Day 


THE appointed day for the purposes of the Town and 
Country Planning Act, 1947, is not, after all, to be 1st April, 
1948, as had been widely expected. The MINISTER OF Towy 
AND COUNTRY PLANNING announced on 9th February that 
he had made an order fixing the Ist July, 1948, as the 
appointed day. He added that the Central Land Board is 
not yet in a position to deal with correspondence or inquiries, 


but that a public announcement would be made when the § 


Board opens for business. 


Recent Decision 


In British Launderers’ Research Association v. Rating 
Authority for the Borough of Hendon, on 29th January (The 
Times, 30th January), a Divisional Court (HUMPHREYs, 
SINGLETON and Birkett, JJ.) held that the respondent 
association’s block of scientific laboratories, engineers’ drawing 
office, machine shop, scientific library, experimental laundry, 
lecture rooms and other buildings were not exempt from rates 
under the Scientific Societies Act, 1843, because the association 
was not established exclusively for the promotion of science, 
but it had two purposes, one being the promotion of science 
and the other the giving of advice and assistance to members 
of the laundry trade as to the carrying on of their business, 
and the commercial object was separate and independent and 
not merely incidental to the scientific purpose. 


SHARING STOCK EXCHANGE COMMISSIONS 


THE London Stock Exchange Committee, while proposing 
discontinuance of the practice by which its members, as do 
members of provincial exchanges, share their commissions 
with solicitors introducing business, seem resolved to maintain 
that practice in so far as such commissions are divided with 
banks. No doubt, apart from advising trustees as to the 
legality of proposed investments, the mere ordering of the 
sale or purchase of shares is not legal business, whereas in the 
case of banks, that dealing is in line with their other financial 
operations. Bankers, of course, could not charge for legal 
advice in the direction indicated. But, trust considerations 
aside, such discrimination on the part of the Committee 
appears to be both illogical and unjustifiable. It is not illegal 
to share fees or commissions so long as the fact is disclosed to 
the principals for whom the stockbroking business is done, 
whether through bankers, solicitors or other parties. The 
custom of bankers is to arrange with the brokers they employ 
that all contract notes for shares, etc., bought or sold shall 
disclose to their principals or customers that commission 
charges are shared with the banks concerned, and the position 
is therefore clear to the principal from the start. It is apt 
to be overlooked that undisclosed sharing of commission 
in any business is tantamount to bribery and involves both 
participants in criminal punishment. Fortunately, the con- 
sideration of the present subject is free from any sinister 
implications, but, underlying the proposals of the Committee, 
there must be some idea that it is incompatible with the honour 
of the legal profession that such commissions should be shared, 
although in such cases the solicitors charge their clients with 
no fees. If, however, clients or customers, instead of doing 
business with their brokers direct, prefer to employ bankers or 
solicitors to transact it for them, then it should be right for 
them to remunerate the solicitors or the bankers for what they 
do. When a solicitor transacts insurance business on behalf 
of a client he acts as agent for the insurance company and 
is paid commission by the company. The extent of business 
done by banks all over the country in recent years in carrying 
out broking transactions for customers has reached such 


enormous proportions that its volume bears no relation to the 
total sum of insurance (fire, life, or other) business done by 
solicitors gratuitously for clients on the footing that their 
trouble is covered by the premium percentages they receive as 
agents of the insurance offices. Such a fact suggests that the 
sharing of broking commissions by banks should be 
regularised by treating the banks not as gratuitous agents for 
bank customers, but, like insurance business, as agents for 
stockbrokers. Reaching this conclusion, however, would not 
solve the problem in so far as solicitors are concerned, unless 
solicitors were equally to be recognised as true agents for the 
stockbrokers with whom they did business, and thus lawfully 
entitled to be remunerated by their principals, the brokers, 
by way of a share of their commission. Bankers would need 
to announce by placards or otherwise that they transacted 
such business as agents of stockbrokers, named or not, just 
as solicitors display the bills of insurance offices or building 
societies they represent in the capacity of agents. No invidious 
note could attach to such a way of straightforward dealing. 
It would entail no extra cost to clients or customers beyond 
that involved in the present system and it might conceivably 
result in less. Similarly, solicitors could make it plain that 
in instructing broking transactions, they accepted the 
instructions on the footing of agents for the brokers. The 
only other solution, consistent with straightforward dealing 
and with the agency relation as between bankers or solicitors 
and customers or clients, would be for bankers and solicitors 
to make a charge for their special services with the brokers 
restricting their commission rates. These suggestions seem 
worthy of consideration. It is not disputed that many people 
appreciate the advantages of dealing in Stock Exchange 
transactions through the good offices of their solicitors of 
bankers, in the ease with which they obtain friendly advice in 
addition to that of the brokers and the additional facilities 
of all accounts passing through their bankers without theif 
direct intervention. 
“ K.C.” 
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PREPARATION OF A 


Tue retention into days of peace of requisitioning powers 
hitherto associated only with war has imported into every 
contract for the sale and purchase of an ordinary dwelling- 
house, with vacant possession, an element of urgency, an 
element lacking before the war. Parties are frequently 
compelled to move into or out of the house only a few days 
after they have agreed to buy or sell, and far too often to-day 
the solicitors concerned are instructed when the date for 
possession is only a few days away, and in the interests of 
their clients they must move with speed, or chance the local 
authority being either slow or kind. It should be the duty 
of every solicitor to prevent the arrival of a requisitioning 
notice, if this is possible, and it is questionable whether letters 
of request to local authorities on this subject are effective or 
wise. At the same time, great difficulties often attend the 
solicitors so instructed, and it is the purpose here to consider 
the more common difficulties and to suggest. practical 
solutions. 

The immediate problem of the vendor’s solicitor is the title 
deeds. If his client has them, there is no difficulty. If the 
bank have them in charge, there is again no difficulty, for 
banks, although the most cautious of institutions, have 
faith in the integrity of solicitors and will always forward 
the deeds by registered post on loan after receiving the 
solicitor’s personal undertaking either to return them, or to 
pay them the net proceeds of sale. But private lenders and 
building societies always instruct their own solicitors, and it 
is here that there is room for improvement. The custom is 
for the lender’s solicitor to supply the borrower’s solicitor with 
an abstract, from which the contract is prepared. This 
custom is open to two major objections: time and expense. 
Unless the abstract is short and simple, it may take the 
lender's solicitor anything up to three weeks to produce it, 
and the time and line cost of it may amount to as much as 
{8 8s. Unfortunately, the smaller and more modern the 
house the longer and more complicated the title, as houses 
built in the nineteen-thirties were often erected upon some 
landed estate, with a brutal title commencing with a 
voluminous settlement some forty years old and terminating 
with the purchase by a builder from the tenant for life around 
1930 and then the sale off into small houses for some £500 
apiece. If follows that the cost is usually in inverse ratio 
to the wealth of the vendor, and while he is at present doing 
well on his sale and can afford it, it does seem a serious 
criticism of unregistered conveyancing that an abstract can 
cost eight or more guineas and take perhaps a fortnight or 
longer to prepare, while the Land Registry will supply 
photostat copies of documents affecting registered land inside 
a week for 4s. 6d. 

The practice of supplying abstracts is open to other 
objections. Unless the vendor's solicitor is unusually 
conscientious, he will not see his client’s deeds at all until 
completion, and as by so doing he saves his client a production 
fee it follows that few solicitors are unusually conscientious 
in this respect. Again, unless he is prepared to part with 
his lender’s abstract, he must copy it for the purchaser, and 
if it is a lengthy one this is a task from which he may well 
flinch in these days of shortages. 

In my view most of these objections would disappear if the 
banking practice was adopted, and the deeds were loaned to 
the borrower’s solicitor on an undertaking similar to that 
required by the bank. The cost of preparing lengthy abstracts 
would be obviated, and deeds could be obtained at once and 
so meet the present need for speed. The main objection is 
that the suggestion strikes at the root of conveyancing 
practice, which is that the holder of deeds, be he lender or 
vendor, does not part with them until he receives his money. 
This is an excellent practice in theory, but is it not as antiquated 
as the equally invariable custom of putting “in fee simple ” 
in a conveyance ? Can it not be said to-day that to alter it 
1s no more revolutionary than the modern practice of type- 
written conveyances would have seemed to our grandfathers ? 
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CONTRACT OF SALE 


The reason for its continuance can only be that solicitors 
do not trust each other, and of that all that can be said is that 
it is time they did. 

It would follow logically, I suppose, that a vendor might 
just as well send his deeds to a purchaser instead of sending 
an abstract. This to my mind gives rise to different considera- 
tions, for a vendor must deduce his title, and must answer all 
problems anent it. Such considerations do not apply to a 
lender in the common case I have considered. 

Once he has obtained the deeds the vendor’s solicitor has 
solved his immediate problem and can draft his contract. 
It is quite probable that, at the present time, this may take 
him a fortnight, and meanwhile the purchaser's solicitor has 
made little progress. Nevertheless, the purchaser’s solicitor 
should have solved his major problem, which is undoubtedly 
that of searches. 

It is accepted now that before contract the purchaser must 
search three times at least, namely, in the borough or district 
council’s register, in the county council’s register, and against 
the vendor in the Land Charges Register (as to this see 
Re Forsey and Hollebone’s Contract |1927| 2 Ch. 379; 
71 Sor. J. 823). The Land Charges search comes back by 
return of post, but it seems somewhat out of favour with 
solicitors, and I wonder how many make it as a matter of 
course. The real objection is that unless the vendor discloses 
the names and addresses of all estate owners since 1925 —and 
there is no reason why he should—the Land Charges search is 
of doubtful value. The Council of The Law Society recently 
issued a useful opinion on this point (Law Society's Gazette, 
May, 1947, p. 97) which stresses the need to search against 
such names as are available to the purchaser. 

The difficulty with local searches is that they may take 
time, for local authorities vary enormously. The inquiries 
that always accompany the application, normally in the form 
The Law Society agreed some years ago (Law Soctety’s Gazette, 
July, 1939, p. 162, and reprinted by the Solicitors’ Law 
Stationery Society, Ltd., as forms Con. 29a and B), are the kernel 
of the search, and to answer them the clerk’s departments 
must refer to other departments of the council. The council 
are paid an additional fee for this extra work, and when 
they agreed the inquiries and fixed the fee it must be assumed 
that they appreciated the work involved. But why should 
some councils take a day or so to answer and others, perhaps 
neighbouring, take up to three weeks? The answer must 
lie in staffing problems, but this does not help the solicitor 
in a hurry, and it is evident that these inquiries are daily 
growing in importance. The answer would appear to lie 
in the appropriate local government clerks’ associations 
agreeing to either one of the following :— 

(a) that all search applications should be given priority 
over other work and returned within twenty-four hours ; 

or 

(6) that a fixed time for their return be lai down, and 
provision made for expedition in exceptional c ises. 

The last suggestion is to my mind most objectionable. 
It raises the difficulty that the exceptional case might become 
the rule, and if a fee is laid down to meet that, then inefficiency 
will give the council an increased revenue. The right, and 
only, answer is the first one, and it ought not to be beyond the 
compass of a local authority to-day to achieve it. 

Once the vendor has obtained his deeds, and the purchaser 
his searches, they have only to agree the translation into 
writing of their clients’ bargain. But to-day, in many cases, 
they have to consider possession before completion. My last 
object is to consider the position of the vendor if his purchaser 
having gone into possession will not complete. 

Vendors naturally try their hardest to get the purchaser 
to put down as much money as possible by way of deposit, 
but even if the normal 10 per cent. is all that is paid I do not 
see that the vendor runs much risk in letting the purchaser 
into possession if standard conditions, such as The Law 
Society’s Conditions of Sale, are incorporated in the contract. 
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His remedies are ample, and if the machinery of enforcement 
is slow that is unavoidable. A most important point is that 
if the purchaser pays interest, which he must do at a penal 
rate if he is to be induced to complete quickly, care must be 
taken to exclude the operation of the Rent Acts. Francis 
Jackson Developments, Ltd. v. Stemp [1943] 2 All E.R. 601 
has proved to us all that a purchaser taking possession before 
completion as tenant at will and paying interest can become 
a statutory tenant under the Acts unless the terms of the 
tenancy are composed with care. I have never heard it 


Divorce Law and Practice 
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suggested that cl. 6 of The Law Society’s General Conditions 
(1934 ed.) created a tenancy within the Rent Acts. For that 
matter, I have never heard it stated that it did not, and it is 
difficult for a general practitioner to express an opinion on so 
technical a point, and I know of no precedent book which has 
framed a “ tenancy at will’”’ letter with the point in mind, 
In my view, therefore, the vendor of land runs a minor risk 
if he lets the purchaser in, but such risk is unavoidable 
in present-day conditions. 
D. J. B.C. 


RES FUDICATA—I1. DISMISSAL OF SUMMONS 


In the previous article in this series (ante, p. 61) the question 
of ves judicata was considered in relation to the position where 
a previous summons between the parties had been withdrawn 
either unconditionally or subject to conditions. It is now 
proposed to consider the position, which was the second 
point dealt with in Molesworth v. Molesworth [1947] 2 All 
E.R. 842, where a previous summons had been dismissed. 
Before considering this decision, however, it will be helpful 
to see how matters stood on the cases prior thereto. 

The first case to which reference should be made is Stokes 
v. Stokes {1911} P. 195, where a wife, who had caused a 
summons to be issued against her husband on 2nd January, 
1911, alleging desertion on and after 8th November, 1897, 
which summons had been dismissed, caused a further summons 
to be issued on 5th April, 1911, in identical words with the 
first summons, the cause of complaint being the same, upon 
which an order for maintenance was made. In giving the 
judgment of the Divisional Court allowing the husband’s 
appeal, Sir Samuel Evans, P., says, with regard to the test 
to be applied: “‘ The right test is whether, if the evidence 
on the second hearing had been given on the first hearing, 
the order could have been made ; or in other words, whether 
the matter in issue between the parties upon the second 
complaint was heard and determined on the first hearing 
upon the evidence then adduced... If a wife makes a 
complaint of desertion, places her case before the justices, 
adduces the evidence on which she relies, and asks for their 
decision, and they decide against her, she cannot afterwards, 
whatever further evidence she may obtain, issue another 
summons for the same cause of complaint.’’ (See also 
Blackledge v. Blackledge {1913} P. 9, where, however, it was 
further held on the facts that there had been no desertion in 
law on the part of the husband.) 

Stokes’ case was, however, distinguished in Froud v. Froud 
(1920), 123 L.T. 176, in which it was held that the doctrine 
of ves judicata had no application where the first summons 
which had been dismissed had alleged desertion from 
21st October, 1918, while the second summons, dated 
16th December, 1918, was held to have alleged desertion as 
from that date. In coming to this decision, Coleridge, J., 
pointed out that there was an important difference in the 
evidence given before the magistrate on the hearing of the 
second summons, namely, that at that date another woman 
was living with the husband as his wife, and he stated that 
this was not merely further evidence of the desertion previously 
in question, but was evidence on which the court might well 
find that the husband appellant was guilty of desertion as 
from the latter date. 

Froud’s case was followed in Kenny v. Kenny (1925), 
41 T.L.R. 571, in which it was held that the subject ofa 
summons issued on 13th February, 1925, alleging desertion 
as from 30th January, was not res judicata by reason of the 
dismissal on 29th January of a previous summons which had 
been issued in January alleging desertion without specifying 
from what date. Although there had been no intermediate 
renewal of cohabitation the husband had stated at the first 
hearing on 29th January that he definitely refused to take 
his wife back, which statement, it was stated in the judgment, 
had made the position on 30th January wholly different from 


what it had been when the first summons was taken out. 
(It may be noted that, while it was agreed that Stokes’ case 
was no doubt rightly decided on its own facts, no opinion 
was expressed on the question whether justices were precluded 
from reconsidering a complaint after an abortive hearing.) 

Then in Balchin v. Balchin (1937), 157 L.T. 392, a wife 
had in May, 1936, taken out a summons for desertion and 
wilful neglect to maintain, which was dismissed upon the 
ground that the husband had made a genuine offer to make a 
home for his wife, and that she had unreasonably refused it. 
In May, 1937, the wife issued a second summons for wilful 
neglect to maintain, and at the hearing of this summons the 
husband made a further offer of a home which the justices 
found on the facts was not a bona fide one, and an order in 
the wife’s favour was made. Sir Boyd Merriman, P., pointed 
out that the questions whether the wife was wilfully absenting 
herself from home, whether the husband was making a genuine 
offer to take her back and whether she was unreasonably 
refusing it, in May, 1937, could not, in the nature of things, 
without going into further details, have been finally decided 
for all time in May, 1936. But he stated that as a court had 
decided that the wife was wilfully absenting herself in May, 
1936, it was plainly for her to show that some new circum- 
stance had arisen to justify her making the case in May, 1937, 
and that since she had not approached her husband in the 
meantime she came into court with a heavy handicap ;_ but 
that the offer made in May, 1937, must have been a different 
thing from the offer made in May, 1936, and that the justices 
had found circumstances, in the second offer, which, in his 
opinion, justified them in saying that the wife had brought 
to an end the state of wilfully abstaining from cohabitation 
desired by the husband, because this second offer was a 
colourable one whjch the wife was not obliged to entertain. 
(It may be noted, however, that it was stated that, had the 
matter been dealt with at the second hearing on a preliminary 
point, no second offer being made by the husband, there 
might be a great deal to be said for the argument that the 
second summons was misconceived.) 

This then was the state of the authorities in 1947 when 
the case under discussion, Molesworth’s case, and two earlier 
cases, came before the Divorce Divisional Court. In the first 
one, Davis v. Davis (1946), 110 J.P. 395, the facts were that a 
husband and wife had been separated under an agreement 
dated 3rd July, 1931, and, no payments having been made for 
six months prior to 23rd January, 1946, on that date the wife 
issued a summons for wilful neglect to maintain, which was 
dismissed on 12th February. No further payments having 
been made from this later date until 19th March, on this date 
the wife issued a second summons on the same ground which 
was dismissed. In his judgment holding that the second 
complaint was not barred and allowing the wife’s appeal 
and sending the case back for a rehearing, Lord Merriman, P., 
said: “ That complaint raised a completely different issue 
from the issue which was tried on 12th February, but this 
latest complaint was dismissed as being res judicata, on the 
ground that there was no difference between the facts except 
what is called ‘ the mere question of dates.’ It is, however, 
precisely because the earlier complaint is an allegation of 
failure to maintain during one period and the later complaint 
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is of failure to maintain during another and entirely 
different period, that it is impossible for the decision on the 
first complaint to be regarded as necessarily conclusive of the 
second complaint. It is really unarguable, and I do not 
propose to enlarge on it.”’ 

Then in Breakwell v. Breakwell (1947) W.N. 249, what appears 
to be a contrary decision was given. There a summons 
issued by a wife for desertion was dismissed, the justices 
finding that she had failed to prove desertion, either directly 
or constructively, and that the matrimonial home was a 
suitable one. In March, 1947, however, the wife had obtained 
an order for the custody and maintenance of the child under 
the Guardianship of Infants Act, and in April she issued a 
summons for wilful neglect to maintain herself and the child, 
and an order in her favour was made. In a considered 
judgment allowing the husband’s appeal on the ground 
that there was no admissible evidence to support the decision 
of the justices, Hodson, J., stated that, although the complaint 
set out in the second summons differed from thet in the first, 
the justices on the second hearing were bound to have regard 
to the decision at the previous hearing upon the issues raised 
on that occasion, and that on the hearing of the second 
summons the wife had been permitted to give evidence of the 
circumstances preceding the separation and to enlarge upon 
matters of complaint previously given in evidence as 
justification for her leaving home. In coming to this decision 
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he applied the principle, referred to in the Court of Appeal 
in a recent case dealing with a different subject, that in the 
public interest there should be an end to litigation. This 
decision, however, would appear on the facts to be in conflict 
with the earlier cases referred to above, none of which, from 
this report, appears to have been referred to. 

Finally, in Molesworth’s case, it will be remembered that the 
position was that the wife in March, 1947, issued a summons 
which was converted into one for desertion, and this was 
dismissed ; that in June she issued two further summonses— 
for desertion and wilful neglect to maintain—which were also 
dismissed in the light of an offer by the husband which he 
had made at the first hearing in court to provide a home for 
his wife. In coming to their decision at the second hearing 
the justices excluded the matrimonial history prior to the 
first hearing as res judicata. In his judgment remitting the 
case for a rehearing the President distinguished the case 
from that of Stokes, pointing out that in that case the evidence 
which the wife sought to bring at the hearing of the second 
summons related solely to the original charge, there being no 
new issue at all. He held that the charge of desertion should 


have been considered in the light of the real matrimonial 
history, and that this had not become res judicata by the 
earlier decision (cf. on this point Ramsdale v. 
(1945), 173 L.T. 393). 


Ramsdale 
Mort EB. 





ALTERATIONS TO THE MEMORANDUM-—II 


Tue last time this topic was discussed (ante, p. 62), s. 76 of 
the Companies Act, 1947, was considered, chiefly for the 
purpose of seeing how the present power of altering the 
objects clause of a memorandum of association varied in 
its broad outline from the power that previously existed under 
s. 5 of the Act of 1929, and it was pointed out that not only 
could an alteration now in many cases be carried out without 
an application to the court, but that the power to make the 
alteration was, in effect, unlimited in cases where no objection 
was made to the alteration within the prescribed time. 

That result followed from a study of the provisions of the 
first two and the last subsections of s. 76. The other sub- 
sections ((3) to (9)) deal with the machinery by which an 
alteration is to be objected to and with other matters of 
machinery in relation to the alteration, and it is proposed to 
consider the effect of those subsections this week. 

The first two subsections, it will be remembered, provide 
that a resolution under s. 5 of the 1929 Act for an alteration 
of an objects clause requires no confirmation by the court 
unless someone applies to the court in accordance with the 
section for the alteration to be cancelled, but that if an 
application is so made the alteration is only to have effect 
in so far as it is confirmed by the court. 

A resolution under s. 5 of the 1929 Act is a special resolution, 
and this, of course, governs the nature of the notice which is 
required to be given to the members of the company, but, as 
appears from s. 76 (6), there are or may be various other 
persons to whom notice is to be given as well as to the members, 
for that subsection, after defining what debentures entitle 
the holders thereof to object to an alteration of the company’s 
objects, goes on to provide that a special resolution altering 
a company’s objects shall require the same notice to the 
holders of such debentures as to members of the company. 

The debentures in question are debentures which are 
secured bya floating charge and which were first issued before the 
section came into force (i.e., the 1st December, 1947) or form 
part of the same series as any debentures issued before that 
date. Consequently, when a company is proposing to pass 
a special resolution to alter its objects, the first thing to 
ascertain is Whether any debentures of this sort are outstand- 
ing. If there is none it is only the members to whom notice 
is required to be given, but if there are any, the holders of 
those debentures must also be given notice. The notice will 


clearly have to be of the same length as that given to the 
members and will be given in the manner prescribed by the 
conditions of the debentures, or, if there are no conditions 
dealing with the question of notice, in accordance with the 
articles of the company. 

It is, however, a comparatively restricted class of debenture 
which entitles its holder to object to an alteration, and it is 
interesting to compare this provision with the provision in the 
1929 Act, which said that the court was not to confirm 
an alteration unless it was satisfied that sufficient notice had 
been given to every holder of debentures of the company 
—debentures being a word of extremely wide significance 
and also to any person or class of persons whose interests 
would, in the opinion of the court, be affected by the alteration. 

Under the old scheme any of those rather vaguely defined 
persons would be entitled to be heard in Opposition to the 
confirmation by the court of an alteration of objects, and no 
order could be made where a creditor who, in the opinion of 
the court, was entitled to object, did object, if his debt had 
not been paid or satisfactorily secured. There was thus 
under the old Act a possibility of a variety of persons turning 
up to argue that an alteration should not be confirmed by the 
court. Under the new section a much more limited class is 
entitled to apply for an alteration to be cancelled. 

The persons who may make an application for the cancella- 
tion of an alteration are defined by subs. (3) of s. 76. In the 
case of a company limited by shares, it is the holders of not 
less than 15 per cent. in nominal value of the company’s issued 
share capital or any class thereof, and in the case of one 
not limited by shares 15 per cent. of the members, or, in either 
case, the holders of 15 per cent. of those of the company’s 
debentures which entitle th se holders to object. There is 
a further provision which prevents any member or debenture- 
holder who has once consented to the alteration subsequently 
joining in an application to cancel it. By subs. (4) the time 
limit for making the application is within twenty-one days 
after the date on which the resolution for the alteration of 
objects was passed. 

Subsection (5) substantially replaces subss. (4) and (5) of 
s. 5 of the 1929 Act, but with a noteworthy omission. Section 5 
(4) provided that the court might make an order confirming 
the alteration either wholly or in part, and on such terms and 
conditions as it thought fit, and this is also the position 
3 
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under the new section. Under the opening words of subs. (5) 
of the old section, the court was to have regard to the rights 
and interests of the members or of any class of them as well as 
to the rights and interests of the creditors, and this provision 
is not repeated in the new section and would clearly not be 
appropriate. No doubt the interests of the various classes of 
members are to be taken into account, but the ordinary creditors 
now have no say in the matter at all. The remaining part 
of the old subs. (5) is re-enacted in the new section. That 
part empowered the court to adjourn the proceedings to 
enable dissentient members to be bought out on terms 
satisfactory to the court, and granted ancillary powers of 
giving directions for facilitating or carrying out such arrange- 
ments. In both the old and the new sections there is a 
proviso prohibiting the expenditure of the company’s capital 
in any purchase of shares from dissentient members. 

The foregoing account substantially describes the provisions 
of the new section so far as the question of application to the 
court is concerned, and there remain to be considered the 
various provisions as to what the company has to do when a 
resolution altering its objects has been passed. 

In that case, by subs. (8), it has to wait for the expiration of 
the time in which an application for cancellation may be 
made, namely, twenty-one days from the day on which the 
resolution was passed, and if no application is made within 
that time, then it must within a further fifteen days deliver 
to the registrar a printed copy of the memorandum as altered. 
Two things require to be borne in mind about this. One is 
that however long the memorandum is, and however small in 
words the alteration is, a print of the complete memorandum 
as altered, and not merely of the objects clause, has to be 
furnished. The other is that there is nothing to exclude a 
special resolution for the alteration of the objects clause from 
the requirements of s. 118 of the 1929 Act, and that, conse- 
quently, a copy of the resolution has to be filed within fifteen 
days after it has been passed, even though there will then 
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EMPLOYMENT OF AGENTS 


ANy approach to the question, to what extent the liability of 
a trustee for the default of an agent employed by him in the 
execution of the trust has been modified as a result of s. 23 (1) 
of the Trustee Act, 1925, must, in my opinion, be governed 
by two considerations—the necessity of achieving some sort 
of consistency between various provisions of the Act, and the 
interpretation to be given to the expression “ employed in 
good faith.” I put these two considerations in this order 
advisedly, for it seems to me that considerable assistance may 
be derived, in the construction of a phrase so widely worded, 
from the limitations to which it must necessarily be subjected 
in many cases by provisions with a scope of a much narrower 
character. With this in mind, I propose to subject the effect 
of s. 23 (1) on the law relating to a trustee’s liability to certain 
tests, in an endeavour to arrive at a view which is at once 
more consistent with itself, and less revolutionary in its 
results, than that which I believe to be currently held. 

I ended my remarks last week by pointing out that s. 25 
of the Trustee Act (which permits a trustee to delegate his 
duties and discretions in certain circumstances) does not 
square with the dictum in Re Vickery [1931] 1 Ch. 572, to the 
effect that a trustee is now at liberty, as a result of s. 23 (1), 
virtually to delegate the conduct of the trust to an agent or 
series of agents, without any limitation as to the circumstances 
in which he may do so. My objection to this view is reinforced 
by s. 25 (2), whereby the trustee who delegates his office to 
another is made liable for the acts or defaults of that other 
person in the same manner as if they were his own. It is, in 
my opinion, quite clear that ss. 23 and 25 are mutually 
exclusive, and were intended to provide for quite different 
sets of circumstances. In one particular the difference between 
the two provisions immediately springs to the eye: s. 25 
permits complete delegation of all the functions incident to 
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still be time for someone to make an application to the court 
and for the alteration effected by the resolution to be wholly 
cancelled. 

If within the prescribed time an application is made for 
the cancellation of the alteration, the company must forthwith 
give notice of that fact to the registrar and within fifteen 
days of any order cancelling or confirming the alteration 
deliver to the registrar an office copy of the order and, in this 
case as well, a print of the memorandum as altered. The 
court has power to extend the time for the delivery of 
documents, and by subs. (9) a default fine is imposed for 
failure to give the notice required or to deliver the prescribed 
documents. 

The only provision of the section which now remains to be 
noticed is subs. (7), which deals with companies to which the 
Board of Trade have granted a licence to dispense with the 
word “limited ’’ as a part of their names. In the case of 
such companies notice of a special resolution altering the 
objects of the company has to be given to the Board of Trade 
in the same way as notice is given to the members of the 
company, and if such a company does alter its objects the 
Board may either revoke the licence or make it subject to 
such conditions or regulations as they think fit. 

Thus, in the case of a company of this sort, a change of 
objects may result in the revocation of its licence or the 
imposition of conditions which may be unwelcome. Although 
they are not bound to do so under the Act, it is understood 
that the Board are prepared in most cases to express an 
opinion as to any proposed resolution for effecting a change 
of the objects clause of such a company, and to say whether 
the proposed change if carried out is one that will affect the 
position of the company’s licence. 

The discussion of this section has taken up so much space 
that s. 77 will have to be briefly discussed on a future occasion. 


> 


BY TRUSTEES—II 


the office of a trustee, and expressly includes the exercise of 
discretions, whereas s. 23 (1) makes no mention of discretions. 
To this extent, then, the necessity for express powers of 
delegation, as opposed to wide powers of employing agents, 


is patent. Granted the necessity and the desire on the part 
of the Legislature to continue to provide for it, s. 25 may be 
regarded as an essential additional provision, not in itself 
inconsistent with s. 23 (1). This, however, does not dispose 
of the difficulty of s. 25 (2). Ifa trustee can escape all liability 
for the default of his agent, provided he himself is innocent 
of dishonesty, in any case where loss suffered by the trust 
premises results from some transaction in which an agent is 
employed under the powers eonferred by s. 23 (1), why should 
a trustee who has made a formal delegation in accordance 
with s. 25 be liable for a loss suffered, possibly in identical 
circumstances, as the result of some default on the part of 
his delegate ? It is doubtless true that such a delegate, since 
he is empowered to exercise discretions, may, as the result of 
a wrongful exercise of a discretion, do harm in a wider field 
than a mere agent, whose potentialities for mischief do not 
extend to discretions ; and to that extent it is proper that 
the trustee should be liable for the delegate’s defaults in this 
respect. But the liability imposed by s. 25 (2) expressly 
extends to all acts and defaults, and is not confined to acts 
and defaults in relation to the exercise of a discretion. 

If, then, the effect of s. 23 (1) is that a trustee is not liable 
for the default of his agent, provided only that he is personally 
guiltless of dishonesty (the view which is currently held 
concerning s. 23 (1)), we are faced with a situation the 
absurdity of which may be illustrated by an example. T, a 
trustee, employs X, whose integrity he has no reason to 
suspect, to manage some house property which forms part of 
the trust premises. X, by collusion with a dishonest builder, 
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obtains payment for cerfain repairs which have, in fact, never 
been carried out, and then absconds. A beneficiary sues T 
for the loss. T relies on s. 23 (1), and although it is shown 
that he could have discovered the fraud had he examined the 
properties before paying X, there is no question of personal 
dishonesty on T’s part, and his plea is successful. Mere folly 
or carelessless is not sufficient to deprive him of the protection 
which, on this view, the statute affords him. But if, on exactly 
the same facts, T had delegated his office to X under s. 25 
of the Act instead of merely appointing him his agent under 
s. 23 (1), T would be liable ; for s. 25 (2) makes no exception 
in favour of the honest but misguided trustee, whose liability 
for the defaults of his delegate is expressed as without limit. 
This result is the more surprising when it is recalled that 
in the ordinary way (that is to say, apart from considera- 
tions of liability under s. 25 (2)) a trustee is likely to exercise 
much more care in the selection of a delegate than in that of 
a mere agent. 

Another objection to this unduly extensive interpretation 
of s. 23 (1) is provided by s. 30 (1) of the Act. Briefly, this 
subsection provides that a trustee shall be answerable only 
for his own acts and defaults, and not for those of any other 
trustee, nor for any banker, broker or other person with whom 
any trust money or securities may be deposited, nor for the 
deficiency of any securities, nor for any other loss, unless the 
same happens through his own wilful default. It is to be 
noted that bankers and brokers are clearly agents, and 
s. 30 (1) is therefore in pari materia with s. 23 (1) ; but yet it 
provides a different standard of liability, that of wilful 
default, which is in marked contrast to the wording of s. 23 (1). 
A person is not guilty of wilful default unless he is conscious 
that in doing or omitting to do the thing complained of he is 
committing a breach of duty, or is recklessly careless whether 
his action or omission constitutes such a breach of duty 
(see Re City, etc., Insurance Co. |1925) Ch. 407 ; Re Vickery, 
supra, at p. 583). It is obvious from the circumstances of the 
last-mentioned case that these two provisions may, in 
practice, overlap, and it seems to me difficult to ascribe to the 
Legislature an intention to provide, in similar cases, for two 
standards of liability so widely divergent as ‘‘ good faith ’’ on 
the one hand and “ wilful default’? on the other. The 
interpretation of ‘‘ wilful default’? adopted in Re Vickery, 
supra, envisages a standard of conduct on the part of trustees 
which is referable not to any vague concept, but to the due 
performance of duties—duties which are imposed on a trustee 
by long-established rules of equity, and which a trustee 
ordinarily disregards at his peril. 

I have analysed the points at which, in my opinion, the 
provisions of s. 23 (1) overlap or conflict with other provisions 
of the Act at what may seem undue length, but I can put my 
conclusion quite shortly. If s. 23 (1) has substituted the 
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individual standard of “ good faith’ for the objective yard- 
stick of ‘“ reasonableness’’ in measuring the extent of a 
trustee’s liability for the default of his agent, so that a trustee 
who has acted misguidedly but honestly in employing an 
agent to transact any business required to be done in 
connection with the trust will escape liability for loss resulting 
from the agent’s default, whatever the circumstances in which, 
and the purpose for which, the agent was employed, then the 
provision renders ss. 25 and 30 (1) of the Act largely 
superfluous. This conclusion is, in my opinion, repugnant 
to any consistent view of any statutory code of conduct. 

In my view the true scope of s. 23 (1) is somewhat narrower. 
I submit that the main effect of this provision has been to 
extend the range of circumstances in which a trustee may 
properly employ an agent, rather than to revolutionise the 
basis of liability in cases where an agent is so employed. 
The old rule, whereby the circumstances in which an agent 
could properly be employed by a trustee were limited to 
circumstances in which a person acting on his own behalf 
would normally employ such an agent, has been modified, 
with the result that there is nothing in the office of a trustee 
which may not now be performed vicariously by an agent, 
except the exercise of any discretion otherwise than in the 
case specifically provided for. This was not the case before 
1926. But a trustee, as I see the position, is still under the 
general obligation to perform his duties, or to arrange for 
their performance by another, in accordance with the strict 
obligations, the exacta diligentia, imposed on him by the 
rules of equity ; and if an agent is employed to do that which 
a trustee is himself forbidden to do, or to act in a way in 
which a trustee himself is forbidden to act, the trustee cannot 
escape liability by reliance on s. 23 (1). He may, of course, 
avoid liability if he can bring his case within another section 
of the Act, e.g., s. 30 (1) or s. 7. On this footing mere folly 
will not absolve the trustee from liability, however pure the 
motive in undertaking the foolish action, if the folly consists 
of a breach of any of the duties imposed by law on the 
trustee ; and an agent is ‘ employed in good faith ’’ within 
the meaning of s. 23 (1) only so long as a trustee honestly 
employs him to carry out some duty in relation to the trust 
in the way in which, according to the rules of equity, that 
duty should be performed. If loss results through some act 
or omission on the part of the agent which offends the rules 
of equity, the agent cannot, in my view, be said to be 
‘“employed in good faith,” and the trustee must then look 
for his indemnity to another quarter—the trust instrument, 
or some section of the Act other than s. 23 (1)—-for in such a 
case the protection afforded by that prowision would have 
been spent by the irregularity of the circumstances surrounding 
the employment of the agent. 

“ABC” 


CONTROL AND DEVOLUTION 


GENERALLY speaking, the landlord of a protected tenant 
whose tenancy is determinable by notice stands to gain rather 
than to lose by giving such notice. For when it has expired, 
not only will the tenant’s right to occupy be conditioned by 
the provisions of s. 3 of the Rent, etc., Restrictions (Amend- 
ment) Act, 1933, and of the numerous paragraphs of Sched. I 
to that statute, but also, the tenant will be unable to extend 
the duration of the relationship by assigning his term to a 
younger and healthier person than himself. 

But the majority decision in Thynne v. Salmon (1948), 
92 Sot. J. 83 (C.A.), shows that circumstances may exist in 
which a landlord who desires possession will be better advised 
not to give notice to quit or to determine. 

The facts of the case: a contractual tenant died intestate 
on 2nd June, 1946. He was a bachelor with two sisters, one 
of whom had resided with him at the time of his death. The 
other had not ; but it was to her that letters of administration 
of the estate were granted on 30th July, and on whom the 





landlord served, on 4th October, one month’s notice to quit 
in accordance with the terms of the tenancy. The first- 
mentioned sister being still in occupation, the landlord sued 
her for possession. 

Her case was that she was a tenant of a dwelling-house to 
which the Acts applied and that the court had, in the absence 
of any of the recognised grounds for possession detailed in the 
above-mentioned section and Schedule, no jurisdiction to 
make an order against her. lor the interpretation section, 
s. 12 of the Increase of Rent, etc. (Restrictions) Act, 1920, 
provides in subs. (1) (g): ‘ . the expression ‘ tenant’ 
includes the widow of a tenant who was residing with him at 
the time of his death, or, where a tenant leaves no widow or 
is a woman, such member of the tenant’s family so residing 
as aforesaid as may be decided in default of agreement by 
the county court.” (The original ‘dying intestate” 
qualifications of the word “ tenant’ were removed by the 
1935 Act.) 
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At first sight, the claim appears to be at least plausible ; 
but it was necessary to deal with the contention that a 
statutory tenancy and a contractual tenancy cannot co-exist, 
especially if the tenants be different individuals, and to meet 
this it was argued that the defendant’s alleged statutory 
tenancy commenced, not with the death of her brother, but 
with the expiration of the notice to quit served on her sister. 
“Faced with the difficulty that the contractual tenancy 
undoubtedly vested in Mrs. Lush [the administratrix] . . . ”’ 
is the way in which Tucker, L.J., delivering the majority 
judgment, approached the point ; with respect, I cannot help 
wondering what would have been the fate of an argument 
that para. (g) prevented such tenancy from vesting in the 
tenant’s personal representative. While the minority 
judgment delivered by Bucknill, L.J., does not make this 
point, it is, I submit, implicit in part of the reasoning in that 
judgment which refuses to limit the plain and simple words 
of the paragraph to cases in which the deceased was a statutory 
tenant when he died. 

However, the majority, proceeding from the assumption 
that the tenancy had vested in the defendant’s sister, con- 
sidered that as the language of the paragraph was clearly 
applicable when the deceased died a statutory tenant, unable 
to transmit the purely personal right of which that status 
consisted, and as to apply it to the case of a contractual 
tenancy would mean recognising two tenancies subsisting at 
the same time, the proper thing was to limit the scope of the 
paragraph to the former type of case. 

3ucknill, L.J., took the view that the difficulty presented 
by the co-existence of two tenancies was not insuperable ; 
the mere fact that two persons might be liable to pay rent 
was not sufficient to deprive the defendant of the protection 
prima facie afforded to her by the paragraph. 

We are not told what, if anything, the administratrix did in 
the matter of winding up the estate between the date of the 
grant and the date of expiration of the tenancy. In Lawrance 
v. Hartwell {1946} K.B. 553 (C.A.), which decided that an 
executrix who was also sole beneficiary under a will and who 
occupied a house which had been let to the deceased was 
entitled to protection, Morton, L.J.’s judgment contains 
the following: ‘“‘ The position is that there is no authority 
for the proposition that an executor who has proved the will, 
who has not assented to a bequest to someone else, and who is 
in actual occupation of the house at the termination of the 
common law tenancy, is not entitled to the protection of 
the Acts.”’ Assuming that the tenancy was part of the 
estate, would it not follow from that that if the administratrix 
referred to in Thynne v. Salmon had, before expiry of notice 
to quit, signed a vesting assent in favour of herself and the 
defendant (who was equally beneficially entitled), that would 
have brought the defendant within the scope of the Acts ? 


TO-DAY AND 


LOOKING BACK 


St. VALENTINE’S Day is 14th February, and may properly recall 
an exotic mid-Victorian valentine which had some remarkable 
imperial repercussions. In 1874 a rumour spread among the 
English in India that the wife of a British officer had become the 
mistress of the Maharajah of Baroda, who was said to have 
placed an order at Delhi for a fabulously extravagant valentine 
with a framework of ivory and jewels, a gift which no Indian 
woman would have understood. This was not the only example 
of lavishness on the part of the potentate in the expenditure of 
State treasure. The British Resident protested and set inquiries 
afoot and soon a fresh scandal emerged. It was said that the 
Maharajah had tried to poison the Resident. A special court of 
seven was constituted to try him, consisting of three Englishmen 
and three Indians presided over by the Chief Justice of Bengal. 
The famous Serjeant Ballantine went out from England to 
conduct the defence. The trial in 1875 ended unsatisfactorily 
with a division of opinion between the English and the Indian 
members of the court. Though in April, 1875, the Maharajah 
was deposed by proclamation, there was an express disclaimer of 
any reliance on the poisoning case. Ballantine received a fee of 
£10,000, but his absence in India did irreparable harm to his 
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Apart from the above hypothesis, there is this observation 
to be made on the divergence of opinion: the expression 
“statutory tenant ’’ is no doubt a very convenient one, but 
it is not one used anywhere in the Acts, and it merely describes 
the “‘ status of irremoveability ’’ created by the restrictions 
on enforcing the right to possession and described in s. 15 (1) 
of the Act of 1920. If one were, for the sake of clarity on such 
an occasion as this, to replace the expression “ statutory 
tenant ’’ by some such expression as “ protected occupant ” 
one might have less difficulty in comprehending the possible 
co-existence of two relationships which were both described 
as tenancies. For it is hardly accurate to describe the so-called 
statutory tenancy status not merely as a_ status of 
irremoveability but also as one which includes personal 
rights only ; the provisions of s. 3 of the 1933 Act may be 
limited to creating rights im personam (indirectly, for what 
actually happens is that the landlord is deprived of remedies), 
but s. 15 (1) with its “retains possession ’’ is surely wide 
enough to confer rights im rem. I do not think that anyone 
would suggest that a so-called statutory tenant could not 
bring an action against a trespasser, and this aspect of the 
status may have been present in the mind of Bucknill, L.J., 
when he, after conceding that legal problems might arise if 
a legal personal representative should lay claim to property 
occupied by a para. (g) occupant, with the rights attributed 
to such by him, and declining to deal with the question what 
would happen then, did mention that he did not consider 
such problems insoluble. 

The new authority draws attention to the existence of 
another problem on which writers have been constrained to 
express merely tentative opinions: what did Parliament 
mean by enacting, in para. (d) of the Schedule referred to, 
that a court might make an order for possession on the ground 
that the tenant without the consent of the landlord has 
assigned the whole of the dwelling-house, when it must have 
known perfectly well that a statutory tenant cannot assign 
(Keeves v. Dean [1924] 1 K.B. 685 (C.A.)) ? The conclusion 
to which they have been driven is that this part of the 
provision applies only to assignment of a contractual tenancy 
which is not in breach of any covenant (so that para. (a) would 
not operate). But if this be sound we now have the following 
remarkable state of affairs: there is an interpretation clause 
by which “ tenant ” includes any person deriving title under 
the original tenant, and some member of the family of a 
deceased tenant who was residing with him at the time of his 
death. But for the purposes of proceedings under para. (d) 
of Sched. I to the Act of 1933, the meaning is to be limited to 
tenants holding under a contract ; while for the purposes of 
proceedings against a person who lived with a tenant at the 
time of the latter’s death, it must be limited to tenants whose 
contracts have been determined ! R.B. 
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practice. 
revealed. 


The identity of the lady of the valentine was never 


AN INDIAN TRAGEDY’ 


THE tragic assassination of Mr. Gandhi brings to a dramatic 
close a career which touched the law at many points. In early 
life he became a member of the Inner Temple, being called to 
the Bar in 1889. There is a world of difference between the 
patriarchal figure of the last phase and the young Indian in 
London carefully dressed in the top hat and frock coat of the 
Victorian legal world. He went to South Africa, was admitted 
an advocate of the Supreme Court and practised there for 
seventeen years. After that his next contact with the law was 
his trial at Ahmadabad in March, 1922, one sequel to which was 
his being disbarred. Sir Thomas Strangman who, as Advocate- 
General, conducted the prosecution, has put on record the 
reluctance with which the authorities took a step which Gandhi 
invited and virtually compelled by a series of seditious articles in 
his paper Young India. The proceedings were a model of 
courtesy on both sides. The accused pleaded guilty and said: 
“Lam here, therefore, to invite and submit to the highest penalty 
that can be inflicted upon me for what in law is a deliberate 
crime and what appears to me to be the highest duty of a citizen. 
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The only course open to you, Mr. Judge, is either to resign your 
post or to inflict on me the severest penalty.’” The judge showed 
equal politeness, and in passing sentence of six years’ imprison- 
ment, said: ‘‘ It would be impossible to ignore the fact that in 
the eyes of millions of your countrymen you are a great patriot 
and a great leader ; even all those who differ from vou in politics 
look up to you as a man of high ideals and of noble and even 
saintly life.” He also observed: ‘‘ If the course of events in 
India should make it possible for the Government to reduce the 
period and release you, no one would be better pleased than 1.”’ 
Gandhi was in fact released in January, 1924. 


FEATS OF MEMORY 


A noTE in the Bradford Telegraph and Argus recently recalled 
the phenomenal memory of Mr. R. M. Clough, a member of the 
Bar, who, as a major in India, became known as a “ human 
card index’? who could always supply “‘ someone’s regimental 
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NOTES OF CASES 


HOUSE OF LORDS 


NULLITY: WILFUL REFUSAL 
Horton v. Horton 
Lord Jowitt, L.C., Lord Wright, Lord Simonds, Lord Normand 
and Lord MacDermott. 17th December, 1947 

Appeal from the Court of Appeal. 

The undefended petition of the appellant husband for a decree 
of nullity on the ground of his wife’s, the respondent’s, wilful 
refusal to consummate the marriage was dismissed by Lynskey, J., 
whose decision the Court of Appeal upheld. The husband 
appealed. 

Lorp Jowitt, L.C.—the other noble lords concurring— 
found that the husband had failed to prove non-consummation 
due to the wife’s wilful refusal, and said that he did not think 
it desirable to attempt any definition of the phrase “ wilful 
refusal to consummate the marriage.’’ The words connoted 
a settled and definite decision come to without just excuse ; 
and in determining whether there had been such a refusal the 
judge should have regard to the whole history of the marriage. 
The husband having failed to make out his allegation, it was 
unnecessary to determine whether the fact, if it were a fact, 
that the husband had for some months refused to consummate 
the marriage necessarily prevented him, if he changed his mind, 
from obtaining relief if the wife at a later date wilfully refused 
to allow consummation. Passages in the judgments of 
Lynskey, J., and Lord Greene, M.R., might be read as meaning 
that a husband would be so prevented. Such circumstances 
might be relevant to the question whether there had been a 
wilful refusal; but if those judgments were to be read as 
formulating some principle of law, he (the Lord Chancellor) 
was not disposed to express a final opinion on them in this appeal. 
So read, they involved questions on the true construction of 
s. 7 (1) (a) of the Matrimonial Causes Act, 1937, which would, 
he thought, be better settled in some suit requiring their 
determination. Appeal dismissed. 

APPEARANCES : Drabble (Doyle, Devonshire & Co., for J. Hubert 
Dunk, Sheffield) ; Karminski, K.C., and Colin Duncan (Treasury 
Solicitor) for the King’s Proctor. : 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


COURT OF APPEAL 
POWER: FRAUDULENT APPOINTMENT 
In re Crawshay ; Hore-Ruthven v. Public Trustee (No. 2) 
Lord Greene, M.R., Cohen and Asquith, L.J J. 
19th December, 1947 

Appeal from Vaisey, J. 

The facts are set out in the report of the case below (91 Sot. J. 
236). Vaisey, J., held that an appointment made by R, deceased, 
in favour of her nephew J, had been made with intent to benefit 
indirectly her children, who were not proper objects of the power, 
and was fraudulent. J appealed. 

CouEN, L.J., reading the judgment of the court, said that the 
following propositions, based on In re Wright {1920} 1 Ch. 108, and 
Vatcher v. Paull {1915} A.C. 372, had been accepted as common 
ground: (i) it is fraud where a donee makes an appointment 
mtended to benefit some person not an object ; (ii) to establish 
fraud, it is not necessary to prove a bargain between donee and 
appointee ; (iii) the court looks to the intention or purpose of 
the appointor ; (iv) it is not necessary (a) that the appointee 
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number, a letter reference, the latest ration scale, or the sergeant 
major’s size in boots.’’ Apparently, as a boy he collected engine 
numbers, as an organist he absorbed hymn numbers, and as a 
member of the Yorkshire County Cricket Club he remembered 
the scores. Lord Simon is one who has the remarkable gift of 
memory, and not for legal matters alone. It was not without 
reason that he once said: ‘‘ 1 could still, I think, pass a stiff 
examination in the Old Trafford records of 1881 and 1882. It 
used to be a boast of Macaulay (I mean the historian, not the 
Yorkshire professional) that if all the copies of Milton’s Paradise 
Lost were destroyed be would be able to reproduce the text 
from memory. If there is a fire at the Pavilion at Old Trafford 
. . . L hope you will apply to me, in respect of those years to 
reproduce ‘ the numbers on the card and the order of going in ’.”’ 
Lord Bowen had an astonishing memory. On his circuit it was an 
entertainment in the Bar mess to make him read a page of a new 
book once only and then repeat it word for word without a 
single error. 


should know of the corrupt purpose, or (b) that the purpose 
should take effect ; (v) the relevant date regarding the intention 
of the appointor is the date of exercise of the power ; (vi) evidence 
is admissible regarding the state of mind of the appointor. It 
was not easy to determine what, short of a bargain, established 
a wrongful purpose or intention. Cases arose on each side of the 
borderline, as in In ve Marsden’s Trust (1859), 4 Drew. 594, and 
Roach v. Trood (1876), 3 Ch. D. 429. In re Crawshay (1890), 
43 Ch. D. 615, had been relied on for the appellant, but it was of 
doubtful authority and was distinguishable. In considering the 
question of intention, the court should reach its conclusion on 
the evidence as a whole (Humphrey v. Olver (1859), 28 L.J. Ch. 
406). The conclusion was that, in the wills made in 1920 and 
thereafter, RK had inserted the appointments in favour of J with 
a view to benefiting her children by means of a deed executed 
in 1919 by J. The appeal must be dismissed with costs, the 
trustees to have from the trust fund the balance between party 
and party and solicitor and client costs. 

APPEARANCES : Montgomery White, K.C., and Rink (Gilbert 
Samuel & Co.) ; Droop (Lawrence, Graham & Co.); Myles, 
A. G. N. Cross (Wellington Taylor & Sons) ; Mumford, Ungoed- 
Thomas, K.C. (Farrer & Co.). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
STRIKING OUT STATEMENT OF CLAIM: 
JURISDICTION 
Wright v. Bennett and Another (No. 2) 


Tucker, Cohen and Wrottesley, L.J J. 
19th January, 1948 
Appeal from Cassels, J., 


BASIS OF 


in chambers. 
. 


In May, 1943, the plaintiff, a solicitor, brought an action 
claiming damages for fraudulent misrepresentation from the 
second defendant, from whom he had bought a farm, and for 
fraud and negligence from the first defendant, an estate agent 
who acted in connection with the sale. The plaintiff's allegations 
related to the sale to him of the farm. The action was dismissed 
by Hilbery, J., whose decision was affirmed by the Court of 
Appeal. In June, 1947, the plaintiff began a new action against 
the defendants based, so Tucker, L.J., now found, in substance 
on the same facts as the former action, the only difference being 
that it was now alleged that the defendants had conspired 
together to cheat and defraud the plaintiff. The master, on 
the defendants’ application, struck out the statement of claim 
as being frivolous and vexatious. Cassels, J., upheld the master’s 
order, and the plaintiff now appealed. 

Tucker, L.J.—CoueEn and WrortesLey, L.JJ., agreeing—-said 
that in many of the relevant cases the matter gave rise possibly 
to two alternative lines of approach, namely (a) a staying or dis- 
missing of the action because a plea of res judicata, having been 
raised, would inevitably succeed, or (6) a similar order made because 
the court would exercise its inherent jurisdiction to prevent a 
frivolous and vexatious action. He agreed with Somervell, L.J.’s 
statement in Greenhalgh v. Mallard {1947} 2 All E.R., at p. 255, 
that authority showed that the doctrine of res judicata was 
for the purpose in question not confined to the issues which the 
court was asked to decide but covered issues or facts so clearly 
part of the subject-matter and which so clearly could have been 
raised in the earlier proceedings that it would be an abuse of the 
process of the court to allow new proceedings to be begun in 
respect of them. He expressed no view with regard to res judicata 
in the present appeal because he thought it a clear case for the 
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exercise by the court of its inherent jurisdiction. 
dismissed. 

APPEARANCES : Neil Lawson (H. S. Wright & Webb) ; Devlin, 
K.C., and Fletcher-Cooke (George C. Carter & Co.) ; Peter Bristow 
(Wilkinson, Howlett & Moorhouse). 

{Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


CONJUGAL RIGHTS: RESPONDENT’S RIGHT TO BEGIN 
Hewitt v. Hewitt 

Tucker, Cohen and Wrottesley, L.JJ. 
Appeal from Mr. Commissioner Grazebrook. 


Appeal 


20th January, 1948 


A wife in her petition for restitution of conjugal rights alleged 
that the husband had withdrawn from cohabitation with her, 
and had refused and still refused to return to her and render 
her conjugal rights, and that she desired him to return to her 
and was willing to render him conjugal rights. The husband, 
in his answer, admitted that he had ceased to live with the wife, 
but alleged that he had just cause for so doing, and that the wife 
had no sincere desire to resume cohabitation. At the hearing, 
counsel for the wife opened her case in detail, there having been 
no agreement that that course should be taken and neither the 
husband’s counsel nor the commissioner having taken any point 
with regard to it. At the conclusion of the opening, the commis- 
sioner of his own motion took the point that, on the pleadings, 
it was for the husband to begin. Counsel for the husband 
having claimed to reserve calling his evidence until after the 
evidence for the wife had been given, the commissioner ruled 
that the husband’s evidence must be called forthwith. Counsel 
for the husband declined to do so. The wife’s evidence was then 
given. The court granted a decree and the husband now 
appealed. 

TuckER, L.J.—CoHEN and Wrorrestey, L.JJ., agreeing 
said that, notwithstanding that the petitioner had ultimately 
to satisfy the court that the case as pleaded was made out and 
that the petitioner was sincere in the presentation of the case, 
it appeared from authorities and from the text-books that a 
respondent might be allowed to open the case where the pleadings 
were in the form which they had taken in the present case (see 
Rayden on Divorce, 4th ed., p. 335), namely, where the answer 
amounted to an admission of withdrawal from cohabitation, 
but alleged that there was good cause for it. Ihe pleadings 
here were as in Cherry v. Cherry (1858), 1 Sw. & Tr. 319, where 
the respondent was held to have the right to begin. It was 
also so held in Smith v. Smith [1900| P. 66. The whole question 
was, however, very largely one of convenience. The right to 
begin could not affect the question where, ultimately, the burden 
of proof lay. Here, the wife should first have been called on to 
give evidence in support of the opening statement made by 
her counsel. The commissioner’s ruling was wrong. ‘The case 
had not been heard, and must go back for retrial. Appeal 
allowed. 

APPEARANCES: Linton Thorp, W.C., and B. L. A. 
(Woodham Smith, Borradaile © Martin);  Gevald 
(Vincent & Vincent). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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ELECTION BY MISTAKE: RELIEF GRANTED 
S. Kaprow & Co., Ltd. v. Maclelland & Co., Ltd. 
Tucker and Wrottesley, L.J J. 
22nd January, 1948 

Appeal from Lynskey, J., in chambers. 

The plaintiffs brought an action against the defendants alleging 
breach of contract by delivering only 3,000 out of 5,000 parachutes 
sold to the plaintiffs. Their claim was for damages, which included 
loss of profit on the 2,000 parachutes not delivered and the sum 
(£7,600) paid to the defendants in respect of those 2,000 parachutes. 
The statement of claim, after its amendment (which was made 
as. the result of certain correspondence between the parties) 
by adding an alternative claim for £7,000 as money had and 
received by the defendants to the use of the plaintiffs, read as 
though that claim were alternative to the whole claim for damages 
(comprising both £7,600 paid in respect of the undelivered parachutes 
and the loss of profit). The plaintiffs having taken £7,600 paid in 
by the defendants out of court in the mistaken belief that the two 
alternative claims expressed by the statement of claim were for 
£7,600 as money paid for the undelivered parachutes (apart from 
loss of profit), and, on the other hand, the like sum as money had 
and received, thereupon the defendants, contending that the 
plaintiffs, by taking out that money, had elected in favour of 
their claim to £7,000 as money had and received as against 
the alternative claim to damages including that sum and loss of 
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profit, applied to have the action stayed. The master granted 
the application, but Lynskey, J., allowed the plaintiffs’ appeal, 
making an order for payment by them of the £7,600 back into 
court, with liberty to amend the statement of claim and liberty 
to the defendants to apply to take the money out. The 
defendants now appealed. 

Tucker, L.J., was of opinion that the court had jurisdiction 
to remedy the results of an election between two alternative 
claims in an action where, as here, the election was due to a 
bona fide mistake, arising in the making use of some process 
of the machinery of the courts. Even if, which it was unnecessary 
to decide, the plaintiffs had made a true election in the circum- 
stances, Emery v. Webster (1853), 9 Exch. 242, was authority 
justifying Lynskey, J.’s order. 

WrRoTTrESLEY, L.J., agreeing, doubted whether it could be 
said that there was no true election by the plaintiffs having regard 
to the speech of Lord Blackburn in Scarf v. Jardine (1882), 
7 App. Cas. 345, at p. 360, from which it appeared that a man 
might by an unequivocal act be taken to have made an election 
whether he intended it or not. Appeal dismissed. 

APPEARANCES: Leon (Herbert Oppenheimer, 
Vandyk) ; Caplan (Fouks & Co.). 

{Reported by R. C. Catsurn, Esq , Barrister-at-Law.] 


Nathan and 


CHANCERY DIVISION 
MORTGAGE : LIMITATION 
Young v. Clarey 


Harman, J. 14th January, 1948 


Adjourned summons. 

\ farm was mortgaged to C in 1920, the fee simple conveyed 
by the mortgage being converted into a term of 3,000 years by 
the Law of Property Act, 1925. In 1926 the plaintiff, in 
consideration for a loan, received a second mortgage. C died 
in 1931 and his executors were the defendants. In 1933 the 
defendants went into possession, which they retained until 1946, 
when they sold the farm for a sum exceeding the principal of 
the first mortgage debt. Between 1933 and 1946 the defendants 
made no acknowledgment which would interrupt the flow of the 
statutory period in their favour. The plaintiff took out a 
summons to determine the proper disposal of any funds remaining 
in the hands of the defendants after the satisfaction of the first 
mortgage debt and interest and of the costs and expenses of sale. 

HakMAN, J., said that in accordance with ss. 12 and 16 of the 
Limitation Act, 1939, the title of the mortgagor and of the 
plaintiff determined in 1945, twelve years after the defendants 
entered into possession. The defendants in the contract of sale 
had purported to sell ‘‘ as mortgagees,”’ though they might have 
sold as absolute owners under the Statute of Limitations. 
Notwithstanding the extinction of his title, the plaintiff claimed 
that if the mortgage money was in the hands of a person who 
held it on trusts Under which he was a beneficiary, he might 
still have his rights as such, and relied on Jn ve Alison (1879), 
11 Ch. D. 284; that was not only a decision the other way, but 
contained no reasons which might favour the plaintiff’s case 
other than those which arose from the special circumstances 
in that case, in which the mortgage was by way of trust for sale, 
a feature which was absent in the present case. In ve Thompson's 
Mortgage Trusts |1920} 1 Clf. 508 had also been cited for the 
plaintiff, but no question of limitation arose in that case, and 
the decision did not govern the present case. It was sufficient 
to assume that the defendants had sold as mortgagees, and that 
accordingly they held the mortgage money on the trust declared 
by s. 105 of the Law of Property Act, 1925, whereby, after 
discharging prior incumbrances, the mortgage debt, interest, 
costs and expenses, “ the residue of the money so received shall 
be paid to the person entitled to the mortgaged property, or 
authorised to give receipts for the proceeds of sale thereof.” 
The plaintiff could not be the person entitled to the property, 
as his title had been extinguished, and ss. 107 and 116 of the Law 
of Property Act, 1925, did not support the suggestion that a 
mortgagee who had lost all his rights by lapse of time could be 
a person entitled to give a good receipt. The defendants did 
come within the definition of s. 105, and were the true 
beneficiaries of the statutory trust. He would make no order 
except that the plaintiff should pay the costs as between party 
and party. 

Appearances: FR. L. Edwards (Clifford-Turner & Co., for 
R. Ek. Frearvson, Skegness); Myles (Peacock & Goddard, for 
Walkers, Rainey & Owen, Spilsby). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
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CONSTRUCTION : MEANING OF “ ARMISTICE” 
In re Orchard; Carpenter v. Lauer ° 
Vaisey, J. 16th January, 1948 

Adjourned summons. 

The testatrix made her will on 23rd November, 1940, and 
died on 6th September, 1945. In her will she provided for 
certain trusts ‘“‘in the event of an armistice having been 
concluded between Great Britain and Germany in the present 
war before the date of my death,” with alternative provisions in 
the event that no such armistice had been concluded. A summons 
was taken out to ascertain whether or not an armistice had been 
concluded before the date of death. 

VaiseY, J., said that the War Office had stated, in reply to 
an official inquiry, that no armistice had been concluded in the 
view of that Department. A number of instruments of surrender 
had been signed by all belligerents in April and May, 1945, all 
dated before the death of the testatrix. If ‘‘ armistice ’’ were 
used in contradistinction to ‘‘ surrender,” in his view no armistice 
had been concluded, but an unconditional surrender resulted in 
an armistice if it was accepted by the nation to whom it was 
tendered. There might be circumstances in which an armistice 
would not comply with the intention of the testatrix, e.g., a 
cessation of hostilities for temporary negotiation or the burial of 
the dead. But where the cessation of hostilities was for an 
indefinite time, and was expected to be the preliminary to the 
general laying down of arms, the condition made by the testatrix 
was satisfied on its true construction. There would be a 
declaration that, within the meaning of the will, an armistice 
had been concluded between Great Britain and Germany before 
the death of the testatrix. 

APPEARANCES: Whitty, Winterbotham, B. Tatham (Church, 
Adams, Tatham & Co., for Carpenter && Carpenter, Bath) ; 
Danchwerts (Solicitor to the Board of Trade). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


ANNUITY: RES JUDICATA 
In re Waring ; Westminster Bank, Ltd. v. Burton-Butler 
Jenkins, J. 21st January, 1948 

Adjourned summons. 

The testator made his will on 11th February, 1939, and a 
codicil on 8th March; 1939, both dates being before the outbreak 
of war. He died on 3rd August, 1940, after the outbreak of war. 
By his will the testator gave to the defendants L and H annuities 
“ free of income tax and free of legacy and all other duties payable 
upon or by reason of my death,” and a share of residue to the 
defendant G. By the codicil the testator empowered his trustees 
to set up an annuity fund ‘“‘ the income whereof . . . shall be 
sufficient at the time of investment to pay the annuities . . . with 
power to resort to the capital of the appropriated fund whenever 
the income shall be insufficient . . . after appropriation my 
residuary estate shall thereby be discharged from the said 
annuities.” Application was made to the court in view of the 
provisions of s. 25 of the Finance Act, 1941, which provided that 
a proviston for a tax free annuity in a will ‘‘ made before 
3rd September, 1939... shall, as respects payments falling 
to be made during any year. . . the standard rate of income tax 
for which is ten shillings in the pound, have effect as if for the 
stated amount there were substituted an amount equal to twenty 
twenty-ninths thereof.’’ H was a party to the summons, but 
Lwas not. Farwell, J., held that s. 25 did not apply, as the 
will took effect after the death of the testator and was not 
“made ”’ until after 3rd September, 1939. The Court of Appeal 
reversed this decision (In ve Waring [1942] Ch. 426), holding that 
the will was ‘“‘ made ’’ as soon as it was created, and that the 
fund to be appropriated was one sufficient to pay twenty 
twenty-ninths of the gross annuities, taking income tax at 
ten shillings in the pound. The trustees made an appropriation 
accordingly. The Finance (No. 2) Act, 1945, reduced the rate 
of income tax to nine shillings in the pound, and at the same time, 
by s. 20, amended s. 25 of the 1941 Act by providing that 
proportional fractions should be substituted for the twenty 
twenty-ninths in years when income tax was at five shillings and 
sixpence in the pound and above. In another similar case 


_(In ve Berkeley {1945) Ch. 107), the Court of Appeal followed 


its former decision, but this was reversed in the House of Lords 
(Berkeley v. Berkeley (1946) A.C. 555). The summons was taken 
out to ascertain, inter alia, whether, in the events which had 
happened, the annuities payable to L and H ought to be paid in 
= or subject to the reductions provided for by the Finance 

cts. 

JENKINS, J., said that if the matter had to be decided de novo, 
the court would be constrained to follow Berkeley v. Berkeley, 
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supra, and to hold that s. 25 of the 1941 Act did not apply and 
that the annuities must be provided for in full. It was, however, 
clear that H, who was a party to the former summons, was 
bound, in accordance with the well-recognised principle of 
ves judicata, by the decision of the Court of Appeal in /n re 
Waring, supra, notwithstanding that it had been held to be 
wrong in law by the House of Lords. It was still a subsisting 
order, and bound the parties to it. Nor could the amendment 
to the 1941 Act made by the 1945 Act enable the court to deal 
with the matter de novo; it did not destroy the effect of the 
court’s decision as to the quantum of H’s annuity, which must, 
therefore, be treated as irrevocably fixed by the decision of the 
Court of Appeal. L was in a different position. She was not 
a party to the previous proceedings, and the order of the Court 
of Appeal was not binding on her. She was entitled to claim 
retrospectively the full amount of her annuity in accordance 
with the law as laid down in Berkeley v. Berkeley. 

APPEARANCES: J. A. Wolfe, R. Cozens-Hardy Horne, Milner 
Holland (Ouvry & Co.); J. V. Nesbitt (Lee & Pembertons). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 

KING’S BENCH DIVISION 
REINSTATEMENT OF EMPLOYEES: POWERS OF 
TRIBUNAL 
R. v. National Arbitration Tribunal; ex parte Horatio 

Crowther & Co., Ltd. 
Lord Goddard, C.J., Humphreys and Croom-Johnson, J J. 
10th November, 1947 

Application for an order of certiorari. 

Since November, 1946, the applicants, a company of chemical 
manufacturers, had been resisting demands by employees for 
changes in wages and working conditions. In March, 1947, the 
company were told that their supplies of salt would be cut, 
whereupon they gave due notice to the workmen employed on 
their manufacturing side. The workmen reported the matter 
to the Minister, who referred it to the respondent tribunal, the 
reference stating one of the workmen’s claims in the “ trade 
dispute ”’ to be “‘ reinstatement from the date of dismissal of 
the workers dismissed.”” The tribunal in their award found 
in favour of that claim, among others. The company, on this 
application, challenged their power to make it. (Cur. adv. vult.) 

Lorp Gopparp, C.J. — HumpuRreys, J., agreeing — said 
that he could not accept the employers’ contention that there 
could be no trade dispute to refer to the tribunal under the 
Conditions of Employment and National Arbitration Order, 1940 
(made under reg. 58AA of the Defence (General) Regulations, 
1939), because the workmen were no longer employed by the 
company at the date of the reference. So to hold would be 
to nullify the order of 1940 and reg. 58a. Whether the 
dismissal was bona fide due to shortage of salt was immaterial, 
but a trade dispute could be referred none the less because it 
had resulted in the dismissal of the workmen concerned. The 
award, however, could only be construed as a direction to the 
employers to reinstate the workmen from the date of their 
dismissal. No express words in the order or the regulation 
gave the tribunal power to reinstate workmen, and such a power 
could not be implied in their power to determine any question 
relating to employment or non-employment. That part of the 
award must be quashed. ‘The rest of it stood. No costs to,either 
side. 

Croom-JoHNSON, J., dissented. While he agreed with 
Lord Goddard, C.J., on the question of the reference, and that 
the tribunal had no power to order reinstatement, he did not 
construe the award as such an order, and thought that it merely 
awarded that the workmen were right in their claim. How the 
award could be enforced was not for the court in those 
proceedings : possibly it would be by action on the award. 

APPEARANCES: Siy William McNair, K.C., and G. L. Haggen 
(Gregory, Rowcliffe & Co., for Craven, Clegg & Theaker, Leeds) ; 
Paull, K.C., and Leonard Lewis (A. L. Philips & Co., for the 
workers’ union); B. MackKenna (Solicitor, Ministry of Labour 
and National Service). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
BREACH OF COVENANT: RELIEF FROM FORFEITURE 
Westminster (Duke) v. Swinton 
Denning, J. 16th January, 1948 

Action tried by Denning, J. 

The plaintiff was the landlord of a house of which the defendant 
was lessee on a long lease, he having covenanted (a) to keep and 
use the house as a dwelling-house, and (b) not to alter its con- 
struction, height, elevation or architectural appearance. There 
was a proviso for re-entry in the event of breach of those 
covenants. In 1937 the tenant sub-let the house for twenty-one 
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years, the sub-lease containing the same covenants and proviso. 
In 1946 the sub-tenant sub-let the house, that sub-lease 
containing the same provisions. The second sub-tenant thereupon, 
in wilful breach of covenant, and without the knowledge of 
tenant or first sub-tenant, converted the house into six flats, 
which were let to six tenants. The landlord now sued the tenant, 
claiming forfeiture of the lease for breach of covenant, and the 
first and second sub-tenants were brought in as third and fourth 
parties. 

DENNING, J., said that relief from forfeiture under s.e146 of the 
Law of Property Act, 1925, would not be granted to the second 
sub-tenant in view of his conduct. The tenant and first sub- 
tenant, however, were morally innocent. Atkinson, J., in Eyre v. 
Rea (1947), 63 T.L.R. 171, had said that he knew of no case 
where relief from forfeiture had been granted except on immediate 
remedy of the breach. ‘That, however, was impossible here in 
view of the restrictions on building. The court would therefore 
grant the tenant and the first sub-tenant relief from forfeiture on 
condition that within two years, or such further period as the 
court might allow, the building should be reconverted into a 
private house. ‘The cost of reinstating premises was not always 
the measure of damages in a case of this kind, and Atkinson, J., 
in the case cited had not so decided. Applying the standard of 
reasonable compensation laid down in Conquest v. Ebbetts [1896} 
A.C. 490, a case of breach of covenant to repair, the second 
sub-tenant would be ordered to pay £200 damages to the first 
sub-tenant in view of the latter’s benefiting by the lettings to the 
tenants of the flats. é 

APPEARANCES: Bankes (Boodle, Hatfield & Co.); Duveen 
(Radcliffes & Co.); D. McIntyre (A. J. Adams & Adams) ; 
Pearl (J. M. Isaacs & Co.). 

[Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


UNINSURED DRIVING: DISMISSAL OF CHARGE 
Quelch v. Collett 

Humphreys, Singleton and Birkett, JJ. 22nd January, 1948 

Appeal from Oxford City justices. 

The respondent drove, on a public road, a motor car which 
he had bought on the representation, among others, that it was 
“taxed and insured.’’ He believed in good faith that his use 
of the car was insured in accordance with the Road Traffic Act, 
1930, although that was not in fact the case. He had a per- 
manently injured foot which rendered use of a car necessary 
so that he might get to and from his place of work. ‘The justices 
dismissed, under s. 1 (1) of the Probation of Offenders Act, 1907, 
a charge against the driver under s. 35 (1) of the Act of 1930. 
The prosecutor appealed. 

HuMPHREYS, J.—SINGLETON and Birkett, JJ., agreeing— 
said that, as intimated by that court in Blows v. Chapman 
(1947), 63 T.L.R. 575, the justices had a_ discretion to 
dismiss, under the Act of 1907, a charge of contravening 
s. 35 (1) of the Road Traffic Act, 1930, by making or permitting 
uninsured use of a motor-car. Here it was conceded that there 
were no special reasons why, in the event of their convicting the 
offender, they should refrain from disqualifying him, under 
s. 35 (2), for holding a driving licence for twelve months. The 
justices were, however, entitled to take into account both the 
extenuating circumstances of belief in which the driver came 
to drive although not insured, and also the fact of his injury. 
Appeal dismissed. 

APPEARANCES: Aing-Hamilton (Sharpe, Pritchard & Co., 
for the Town Clerk, Oxford); G. G. Baker (Wigan & Co., for 
Cole & Cole, Oxford). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


PROBATE, DIVORCE AND ADMIRALTY 
CONSTRUCTIVE DESERTION: PRESUMED INTENTION 
Edwards v. Edwards 
Lord Merriman, P., and Barnard, J. 
12th December, 1947 

Appeal from Liverpool justices. 

On a complaint by the respondent wife, the justices held 
the husband, the appellant, guilty of desertion. They found 
that the wife was justified in leaving him and refusing to live 
with him owing to his conduct in the matrimonial home. The 
husband appealed. 

Lorp MERRIMAN, P., said that there was ample evidence on 
which the justices could find that the wife was driven from 
home. Charter v. Charter (1901), 17 T.L.R. 327 was distin- 
guishable. In Boyd v. Boyd (1938), 82 SoL. J. 912; 108 L.J.P. 25, 
sucknill, J., held a husband, who was twice convicted of sexual 
offences, whereupon his wife refused to live with him, not guilty 


JOURNAL February 14, 1948 


of constructive desertion because he had not ceased to wish 
to live with his wife. He (the President) did not agree with 
that decision: a man must be taken to intend the natural 
consequences of his acts. If it was a natural consequence 
of a man’s direct treatment of his wife that she left him he must 
be taken to intend that she should do so whatever he expressed 
in words. The same principle applied where the husband's 
conduct, injurious to his wife, was committed with another 
person and not directly upon the wife. The court was always 
being confronted with Boyd v. Boyd, supra, in cases of this kind, 
and it was to be hoped that that would not occur again. It 
was a question of degree in each case whether the husband 
had a locus penitentie@, and what amends he must be prepared 
to make before he could invite his wife to return to him. Appeal 
dismissed. 

BARNARD, J., agreed. 

APPEARANCES: H. S. Law (Oswald Hickson, Collier & Co., 
for G. H. Stock & Co., Liverpool); Ovi vod (Helder, Roberts, Giles 
and Co., for John A. Behn, Twyford & Reece, Liverpool). 

{Reported by R. C. CaLtsurn, Esq., Barrister-at-Law.] 


PRIVILEGED WILL: AIRMAN TRAINING IN CANADA 
In re Wingham, deceased 
Pilcher, J. 21st January, 1948 

Probate motion. 

An officer in the R.A.F.V.R., while in Canada training for 
operational duties during the war, executed a testamentary 
document not complying with s. 7 of the Wills Act, 1837, and 
later died as the result of an aircrafc accident in Saskatchewan 
The applicants moved for probate of the document, contending 
that the deceased had executed it while “in actual military 
service ’’ within the meaning of s. 11 of the Act. The application 
was resisted by the deceased’s father 

PILCHER, J., said that the words “ 
were not to be construed too literally. The question was 
whether, when he executed the document, the soldier was 
in expeditione. Service personnel in time of war who were 
in expeditione were confined at least to those who (1) were actually 
engaged on a campaign ; (2) were proceeding or about to proceed 
on a campaign ; or (3) were situated in what could properly be 
called a beleaguered fortress or a war base from which active 
offensive or defensive operations were being conducted. It would 
be wrong, even under the conditions of the last war, to regard 
the whole world as a theatre of war. The deceased, training in 
a place far removed from the fighting zones, was not “ in actual 
military service.”” Motion dismissed 

APPEARANCES: Harvey Moore (Miss C. Morrison) ; the deceased's 
father appeared in person. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 
SECURED MAINTENANCE: HUSBAND’S DEATH 
Hyde, R. M. v. Hyde, T. G. 

Barnard, J. 6th February, 1948 


in actual military service ” 


Summons. : 

The summons was taken out by the former wife of her ‘deceased 
former husband against whom she had obtained a decree absolute 
in September, 1946, for an order by the court to the executors 
of the former husband to execute a deed securing to the former 
wife maintenance for her life. A registrar had made an order 
in February, 1947, that £1,200 a year less tax should be secured 
on securities to be agreed. The former husband died in April, 
1947, after agreement as tothe securities, but before execution 
of the deed. The former wife contended that from the date of 
the order to secure she had a substantive right to property, 
being in the position of a mortgagee as regards her former 
husband’s property, and that the divorce court had jurisdiction 
to enforce her rights. The executors did not admit that she 
had any such rights, and contended that, if she had any claim 
against the deceased’s estate, the divorce court had no jurisdiction 
to entertain it. 

BARNARD, J., said that, as all that remained to be done, on 
the death of the former husband, was the formality of settling 
and executing the necessary deed or deeds, the joint effect of 
the order and the subsequent agreement was that the former 
wife acquired a charge on specific assets of the deceased. His 
lordship referred to Burroughes v. Abbott {1922} 1 Ch. 86, at p. %, 
and said that common sense dictated that the court should make 
its own orders effective. The executors would be directed to 
execute the necessary deed. 

APPEARANCES: Upjohn, K.C., 
Lane-Claypon and O'Kelly, for kEvershed and Tomkinson, 
Birmingham) ; Middleton, W.C., and Roland Adams (Gregory, 
Rowcliffe and Co., for Parkinson, Slack and Needham, Manchestet). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 
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PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read Second Time :— 

BEVERLEY CORPORATION BILL [H.L.} 
BIRMINGHAM CORPORATION BILL [H.L.]| 
BIRMINGHAM UNIVERSITY BILL [H.L.} 
BRIGHTON CORPORATION BILL [H.L.} (5th February. 
CovENTRY CORPORATION BILL [H.L.| 5th February. 
CROMER URBAN District Council BILL [H.L.] 

{5th February. 





(5th February. 
(5th February. 
(5th February. 


CUMBERLAND County CouNnciL BILL [H.L.} 
[5th February. 
PeaBopy DONATION FuNpD BILL [H.L. (5th February. 
RounpD Oak STEEL Works (LEVEL CROsSINGS) BILL [H.L.} 
[5th February. 
SALFORD CORPORATION BILL [H.L.} (5th February. 
SoutTH LANCASHIRE TRANSPORT BILL [H.L. 
(5th February. 
SoUTH SUBURBAN Gas BILL [H.L.] (5th February. 
WARWICK CORPORATION BILL [H.L.) (5th February. 
West Ripinc County Councit (GENERAL POWERS) BILL 
fH.L [5th February. 
Read Third Time :— 
PRINCESS ELIZABETH’S AND DUKE OF EDINBURGH’S ANNUITIES 
Bitt [H.C.} (5th February. 
SUPREME CourRT OF JUDICATURE (AMENDMENT) BILL [H.L. 
(5th February. 
In Committee :— 
OVERSEAS RESOURCES DEVELOPMENT BILL [H.C. 
5th February. 
PusLic REGISTERS AND RECORDS (SCOTLAND) Britt [H.L. 


(5th February. 
HOUSE OF COMMONS 
Read First Time :— 
EpUCATION (MISCELLANEOUS PROVISIONS) BILL [H.C.| 
(6th February. 
To amend the Education Acts, 1944 and 1946, the Endowed 
Schools Acts, 1869 to 1908, the provisions of the Mental Deficiency 
Act, 1913, as to children incapable of receiving education, and the 
provision of the Children and Young Persons Act, 1933, as to 
the minimum age of employment. 
SUPERANNUATION (MISCELLANEOUS PROVISIONS) ‘BILL [H.C.) 
(4th February. 
To amend the law relating to pensions and other similar 
payments to be made to and in respect of persons who have 
been in certain employment and for purposes connected with the 
matters aforesaid. 
Read Second Time :— 
ANIMALS BILL [H.C.} (2nd February. 
ARMY AND AIR ForcE (WOMEN’S SERVICES) BILL [H.C.} 
[6th February. 
INDUSTRIAL ASSURANCE AND FRIENDLY SOCIETIES BILL [H.C. 
(2nd February. 
PoLicE Penstons BILv [H.C. (6th February. 
Read Third Time :— 
ATTEMPTED RAPE BILL [H.C.] [5th February. 
Post OFFICE AND TELEGRAPH (MONEY) BILL [H.C. 
(5th February. 
REQUISITIONED LAND AND WAR Works BILL [H.C. 
(5th February. 
Royat Marines Bite [H.C.] 5th February. 
SUTTON’s HosPITAL IN CHARTERHOUSE BILL [H.C.] 
{6th February. 


In Committee :-— 
CINEMATOGRAPH Fics Biv [H.C.} 


QUESTIONS TO MINISTERS 
ANTI-SOCIAL TRUSTS AND COMBINES 
Mr. C. Poorr asked the President of the Board of Trade 
whether it is the Government’s intention to introduce legislation 
during the present session of Parliament to dedl with trusts 
and combines which pursue anti-social practices. 
Mr. BELCHER: My right hon. friend hopes to introduce a Bill 
this session if Parliamentary time permits. [2nd February. 


[4th February. 


War DamaGE (LATE APPLICATIONS) 
_ Mrs. LeAH MANNING asked the Chancellor of the Exchequer 
if he will agree to payments being made by the War Damage 
Commission in respect of late applications, where notification 
had been previously made to the war damage department of the 
local authority and accepted by the authority as a bona fide 
notification. 
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THE CHANCELLOR OF THE EXCHEQUER (Sir STAFFORD CRIPPS) : 
This is a matter which, by virtue of the proviso to subs. (2) of 
s. 31 of the War Damage Act, Parliament has entrusted to the 
discretion of the War Damage Commission itself, who have 
exercised it with commendable care. (3rd February. 

INCOME TAX (SCHED. A ASSESSMENTS) 

Mr. Marpies asked the Financial Secretary to the Treasury 
what is the range of rates of simple interest upon which the 
Inland Revenue base their tables of annual equivalent of premiums. 

Mr. GLENVIL HALL: I assume the hon. member has in mind 
the method of arriving at the annual value of property for 
income tax, Sched. A, where the tenant pays a premium in 
addition to the rent. The local Commissioners of Income Tax 
are the assessing and appellate authority for Sched. A tax, and it 
rests with them to determine what a premium represents in annual 
value. The Inland Revenue’s estimates in such cases vary 
according to local conditions but are normally based on rates of 
interest running from 4 to 6 per cent. (3rd February. 


PRISONERS (FINGERPRINTS AND PHOTOGRAPHS) 

Mr. SHARP asked the Secretary of State for the Home Depart- 
ment to what extent the police have the right to take photographs 
and fingerprints of all people who are taken into custody ; and 
whether these may be retained even when the charge is not 
proved. 

Mr. Epre: Under the existing law the police have no authority 
to take fingerprints or photographs except with the consent of the 
individual concerned. Where a person is committed to prison, 
either to await trial or after conviction, his photograph and 
fingerprints may be taken by the prison authorities in pursuance 
of regulations made under s. 8 of the Penal Servitude Act, 1891. 
If the photograph and fingerprints of an untried prisoner who has 
not previously been convicted of crime are taken by the police 
or prison authorities and the individual is subsequently discharged 
or acquitted by the court, these records are forthwith destroyed 
or handed over to the person concerned. (5th February. 


LAND ACQUISITION (COMPENSATION) 

Mr. VANE asked the Minister of Town and Country Planning 
whether he is aware of the hardship likely to arise from the 
operation of the London and Middlesex (Improvements, «c.) 
Act, 1936, and Acts incorporated therewith, since compensation 
payable thereunder is based on 1939 values ; and whether he will 
seek means to alleviate this hardship by introducing legislation 
to bring the compensation terms more into line with present-day 
values as has been recognised in the Town and Country Planning 
Act, 1947, and the Kequisitioned Land and War Works Bill. 

Sir S. Cripps: I have been asked to reply. The compensation 
payable on compulsory acquisition by a local authority is governed 
by the general law in force at the date of notice to treat. The 
1939 standard did not apply where notice to treat was served 
before 17th November, 1944. Under Pt. Il of the Town and 
Country Planning Act, 1944, compensation was based generally 
on 1939 values (with supplements in certain cases) where notice 
to treat was served on or after 17th November, 1944, and Pt. V 
of the Town and Country Planning Act, 1947, substituted a basis 
of current restricted values where notice to treat was served on 
or after 6th August, 1947. These provisions apply to acquisitions 
under the authority of the London and Middlesex (Improvements, 
etc.) Act, 1936, as to any other acquisitions under general or local 
legislation by a Government department or public or local 
authority, and I am not aware that any special point arises 

[5th February 
COMMITTEE ON LAW OF LIBEL 

In answer to questions by Mr. Eric FLETCHER and Mr. WILSON 
Harris, the Attorney-General said that the report of Lord 
Porter’s committee had been unavoidably delayed, but the draft 
was almost complete and would, he understood, be presented 
before long. ‘2nd February 


MAINTENANCE ORDERS (INTERNATIONAL ARRANGEMENTS) 

In a written answer to Mr. SORENSEN, the MINISTER OF STATE 
(Mr. McNEIL) reported that, apart from cases where the man 
concerned was still in receipt of an apportionable allowance from 
a United States Government Department, it had not been 
possible to make any arrangement with the United States 
Government in respect of payments by a United States service- 
man or ex-serviceman for the maintenance of his dependants in 
this country. There were also no means by which maintenance 
or affiliation orders issued by a United Kingdom court could be 
enforced in the United States. The arrangements whereby 
welfare organisations and other unofficial bodies in the United 
States assisted in trying to induce United States servicemen and 
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ex-servicemen to recognise their obligations had been completed 
and were now in operation. 

In Canada, arrangements for the mutual enforcement of 
maintenance orders had been made with the provinces of Alberta, 
British Columbia, Manitoba and Saskatchewan under the 
provisions of the Maintenance Orders (Facilities for Enforcement) 
Act, 1920. That Act, however, expressly excluded affiliation 
orders, for the enforcement of which in Canada no arrangements 
existed. 

As regards British servicemen who had been involved with 
German and Austrian women, there were no facilities for legal 
proceedings in cases of that kind, and even if affiliation 
proceedings were possible no maintenance order of a German 
court, or indeed of any foreign court, could, under the Army Act, 
be enforced against a British soldier. 2nd February. 

CORONERS’ COURTS 

After several questions to the HoME SECRETARY dealing with 
a petition recently presented by residents of Chichester in 
connection with an inquest held there, the following exchange 
took place :— 

Mr. ASSHETON : Will the right hon. gentleman consider the 
desirability of instituting an inquiry into the whole question of 
coroners’ courts and their jurisdiction ? 

Mr. EpE: I am aware that there is a very great need for 
some consideration of the whole question by an appropriate 
body. ~I hope it may be possible to give some attention to the 
matter. (5th February. 

RoyaL COMMISSION ON JUSTICES OF THE PEACE 

Replying to a question by Mrs. MippLreton, the Home 
SECRETARY Said that it was hoped that the report of the Royal 
Commission on Justices of the Peace might be ready for 
publication in a few months. 5th February. 

Evectricity Act, 1947 (VEsTING DaTE) 

The MINISTER OF FUEL AND Power made the following 
statement on the subject of the vesting date under the Electricity 
Act, 1947: 

“ After careful consideration, and after consultation with the 
British Electricity Authority, I have come to the conclusion, 
with the agreement of my right hon. friend the Secretary of 
State for Scotland, that the vesting date should be Ist April, 
1948, and I have made an order to-day giving effect to this 
conclusion.” 6th February. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 

Exchange Control (Payments) (French Franc Area) 
Order, 1948. February 2. 

Exchange Control (Payments) (Italy, Republic of 
San Marino, Vatican City and Trieste) Order, 1948. 
January 30. 

Patents, etc. (Union of South 
Order, 1948. January 26. 
Trading with the Enemy ([-nemy Territory Cessation) 

(Bulgaria) Order, 1948. January 31. 

Trading with the Enemy (Enemy Territory Cessation) 
(Finland) Order, 1948. January 31. 

Trading with the Enemy (Enemy Territory Cessation) 
(Hungary) Order, 1948. January 31 

Trading with the Enemy (Enemy Territory Cessation) 
(Italy) Order, 1948. January 31. 

Trading with the Enemy (Enemy Territory Cessation) 
(Roumania) Order, 1948. January 31. 

Trading with the Enemy (Enemy Territory Cessation) 
(Trieste) Order, 1948. January 31. 


Africa) (Convention) 


LAND REGISTRY 

Form A4. Application for Dealings other than Transfers of Part. 

{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2 } 


NOTES AND NEWS 


Professional Announcement 

Mr. JOHN JosePH BaLpwin' YounG, Colonel WHULLIAM 
MACKENZIE SMITH, Mr. GEorRGE ViviAN Hunt and Mr. SyDNEY 
POWLETT SMITH announce that they have taken Mr. WILLIAM 
GREAVES BLAKE into partnership from the Ist day of January, 
1948. Mr. W. G. Blake is the son of Mr. P. J. Blake, a former 
partner in the firm. He served his articles with the firm and for 
the last twelve months has been associated with the firm as an 
assistant solicitor. 
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Honours and Appointments 

The King has approved the appointment of Mr. Eric Sacg 
K.C., to be a Commissioner of Assize on the South-Easter 
circuit. 

Mr. A. H. Warp, O.B.E., Inspector General in Bankruptey 
and Registrar of Deeds of Arrangement, has retired and has beeg’ 
succeeded in those capacities by Mr. C. R. BrucE-Park, who h 
been appointed Inspector General of Companies, Companig 
Liquidation and Bankruptcy. 


Notes 

At a meeting of the United Law Society, held in the Barristers” 
Refreshment Room, Lincoln’s Inn, on Monday, 2nd February, 
1948 (Mr. F. R. McQuown in the chair), the motion “ That the 
existence of a strong middle party is desirable for the politicall 
well-being of this country ’’ was carried by nine votes to two. 4 

TITHE REDEMPTION ANNUITIES 

Notice is given that the Treasury have fixed at 3 per cent., 
from the 8th February, 1948, and until further notice, the rate 
of interest to be adopted in discounting future payments ig 
respect of instalments of an annuity charged by the Tithe Act, 
1936, for the purpose of determining, in accordance with th 
Redemption Annuities (Extinguishment and Reduction) Rules, 
1937, the amount of consideration money to be paid for the) 
redemption of the annuity. ‘ 

On the basis of this rate of interest, the amount required to 
redeem an annuity is approximately twenty-five times the 
amount of the annuity (or fifty times the amount of the half-yearly” 
instalment). 

CHARGES ON EX-ENEMY PROPERTY 

Italian, Rumanian, Hungarian and Bulgarian property in the 
United Kingdom and colonies which has hitherto been subject to 
the control of the Custodian of Enemy Property is now subject 
to charges imposed by Orders in Council and dealings are 
prohibited except with the authority of the administrator 
appointed thereunder. 

Orders have been made by which these countries cease tobe 
treated as enemy territory. 

The administrator, acting under the direction of the Board of 
Trade, has released from the charge the property, rights and 
interests of individual nationals of those countries resident in 
territory which has at no time been enemy territory except any 
property rights and interests which have been subject to the 
Trading with the Enemy (Custodian) Order, 1939 or any other 
Order made under s. 7 of the Trading with the Enemy Act, 1939, 

The office of the administrator will be at 7, Crosby Square, 


London, E.C.3. 
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HILARY SITTINGS, 1948 
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